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During the past decade, support for ADR - -  alternative dispute resolution - -  in 
the federal government has grown with surprising speed, culminating in the 
1990 enactment of two federal laws that endorse a whole new approach to the 
way federal agencies resolve disputes. Both the federal Administrative Dispute 
Resolution Act (the primary focus of this article) and the companion Negotiated 
Rtflemaking Act, signed into law within weeks of  each other in late 1990, are 
watershed events in the history of  alternative dispute resolution in the United 
States.' The success or failure of these two new laws over the next several years 
(both have "sunset" provisions calling for an automatic phaseout, unless reautho- 
rized by the Congress) are likely to have a significant impact on the future of  
ADR in the United States, and may also serve as helpful examples for other gov- 
ernments contemplating similar legislation. 

According to U.S. Sen. Charles Grassley (R-Iowa), chief sponsor  of the 
Administrative Dispute Resolution Act in the Senate, the federal government is in 
an "ideal position to serve as a beacon for the rest of our society" in the way that 
disputes are handled. To achieve this lofty goal, the statutes must be imple- 
mented successfully. This will depend on both resource availability and the will- 
ingness of agencies to experiment and share the results of "best practice." 

Both the scope and the goals of the Administrative Dispute Resolution Act 
are ambitious. In effect, the new law endorses the use of facilitation, mediation, 
and other more formal procedures (such as arbitration) as means to resolve the 
conflicts that inevitably arise in the conduct  of federal government business. The 
goal of the legislation is to encourage agencies to use dispute resolution tech- 
niques that can achieve more cost-effective and satisfying results than traditional 
administrative procedures or litigation. 
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The statute directs  agencies  to  unde r t ake  careful  assessments  to  d e t e r m i n e  
w h e t h e r  - -  and  w h e n  - -  p a r t i c u l a r  d i s p u t e  r e s o l u t i o n  t e c h n i q u e s  m i g h t  be  
appropr ia te .  Specifically, the  law a t t empts  to weave  al ternat ive d i spu te  resolu- 
t ion (ADR) into the  fabric of  all g o v e r n m e n t  act ivi ty by  manda t ing  each  federal  
agency- to: (1) designate  a senior  official as its "dispute  resolut ion  specialist";  (2) 
systematically rev iew all p rog rams  for ADR poten t ia l  and  a d o p t  po l ic ies  regard- 
ing the  use  o f  ADR in typ ica l  a g e n c y  d isputes ;  (3)  p r o v i d e  ADR t ra in ing  for 
se lec ted  agency  personnel ;  and (4) r ev iew grant  and  con t rac t  language to deter-  
mine  h o w  bes t  to encourage  the  use  of  d i spu te  reso lu t ion  ra ther  than  litigation. 
The legislation directs  agencies  to cons ide r  no t  using ADR ha ins tances  w h e n  an 
agency  be l ieves  s ignif icant  po l i cy  ques t ions  are  at  s take o r  it is i m p o r t a n t  to  
establish an authori tat ive p r e c e d e n t  t h rough  the  courts .  

The  Administrat ive Dispute  Resolut ion Act r emoves  a n u m b e r  o f  p e r c e i v e d  
obstacles  to the  use of  ADR b y  federal  agencies  in the  Uni ted  States. It e x p a n d s  
se t t lement  au thor i ty  in tor t  and  con t rac t  disputes ,  clarifies the  an thor i ty  o f  agen- 
cies to use arbitration,  and  ensures  a measure  o f  conf ident ia l i ty  o f  communica -  
tions in d ispute  resolut ion  p roceed ings .  Finally, it manda te s  that  t w o  agencies  - -  
the Administrat ive Conference  o f  the  Uni ted  States (ACUS) and the  Federa l  Medi- 
ation and Conci l ia t ion Service (FMCS) - -  assist o the r  federal  agencies  in us ing 
alternative d ispute  resolut ion  methods .  

While  Congress author ized no  n e w  resources  for agencies  to use in imple- 
menting the Act, much  progress has already been  made.  This article, after providing 
a brief  legislative history, reviews several obstacles to implement ing  the  Administra- 
tive Dispute Resolution Act and describes the  innovative ways in wh ich  some agen- 
cies have been  able to overcome them. Building on  these examples,  w e  then  offer 
recommendat ions  to agencies that may not  yet  have imp lemen ted  the Act fully. 

L e g i s l a t i v e  History 
The federal  Adminis t ra t ive  Dispu te  Reso lu t ion  Act  (Publ ic  Law 101-552) was  
signed into law by Pres ident  Bush on  15 N o v e m b e r  1990; two  w e e k s  later, the  
Pres ident  s igned the  c o m p a n i o n  Nego t i a t ed  Rulemaking  Act  (Publ ic  Law 101- 
648), w h i c h  sets a f r amework  for deve lop ing  federal  regula t ions  t h r o u g h  consen-  
sus-building processes .  2 The  g r o u n d w o r k  for  t he se  changes  in federa l  d i spu t e  
se t t lement  and  ru lemaking was  laid b y  ACUS initiatives, p r io r  legislative act ions,  
and  federal  agency  e x p e r i m e n t a t i o n  w i t h  a l te rna t ive  d i s p u t e  r e so lu t i on  tech-  
niques dur ing  the 1980s. These  earl ier  activit ies w e r e  dr iven  by  t w o  ma in  con- 
cerns - -  the  e n o r m o u s  e x p e n s e  and delay assoc ia ted  w i th  l i t igation re la ted  to  a 
wide  array o f  federal  ac t ions  and  the  glacial p a c e  o f  dec i s ion  mak ing  in m a n y  
federal agencies.  In addit ion,  ADR innovat ion  in the  pr iva te  sector, in local and  
state courts ,  and  b y  state gove rnmen t s  offered at t ract ive mode l s  for ADR advo- 
cates at the  federal  level. 3 

Legislative Antecedents 
The  U.S. Congres s  r e c o g n i z e d  ( and  s u p p o r t e d )  a l t e rna t i ve s  to  l i t i ga t ion  for  
resolving pr ivate  d isputes  as long ago as 1925, w h e n  it e na c t e d  the  Federa l  Arbi- 
trat ion Act, w h i c h  p roc l a imed  arbi t ra t ion a useful  m e t h o d  for resolving cer ta in  
types  of  claims. Statutes  es tab l i sh ing  admin is t ra t ive  p r o c e e d i n g s ,  such  as t he  
Administrat ive P rocedure  Act  o f  1946, have  h is tor ica l ly  b e e n  cha rac t e r i zed  as 
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"early forms of ADR" --- offering "prompt,  expert,  and inexpensive means of 
resolving disputes as an alternative to litigation in the Federal courts." 

Congress also established three separate federal agencies, which it charged 
with the mission of applying consensual processes in resolving disputes: the 
National Mediation Board (in 1934, covering railroad and airline disputes); the 
Federal Mediation and Conciliation Service (in 1947, covering private labor and 
age discrimination disputes); and the Justice Department 's  Community Relations 
Service (in 1964, for civil rights and social justice conflicts). In 1978, Congress, 
in the Civil Service Reform Act, encouraged the use of conciliation, mediation, 
and arbitration to resolve workplace disputes. And, by enacting the Dispute Res- 
olution Act of 1980, Congress encouraged state and local governments to experi- 
ment  wi th  new dispute resolut ion systems,  though  no federal  funds w e r e  
earmarked to carry out such experiments. 4 

Beginning in 1988, Congress passed a series of laws that endorsed federal 
agency use of ADR in targeted contexts. For example, such consensual problem- 
solving processes as mediation and conciliation were  encouraged for resolving 
disputes over bank foreclosures on farm loans; disputes between creditors and 
insolvent savings and loan associations; and employment  discrimination com- 
plaints filed by Senate employees. 5 

Federa l  Agency  Ini t ia t ives  
Several pioneering federal agencies did not wait for the formal encouragement  
of Congress to experiment with dispute resolution techniques. Rather, they initi- 
ated in-house eflorts to resolve government  contracting disputes, personnel  and 
enforcement disagreements, and policy conflicts over complex regulatory mat- 
ters. In addition, negotiation and dispute resolution training programs were  
implemented by numerous agencies to increase the dispute-handling capabilities 
of their employees. Notable examples of such activity include the following: 

• In Jtme of 1983, the Federal Aviation Administration became the first federal 
agency to try a negotiated rtilemaking process; the agency subsequently pro- 
mulgated regulations (over flight and rest time requirements for pilots) based 
on the rulemaldng process. None of the parties involved in the process has 
contested these regulations in the cour ts )  

• Training to strengthen negotiation and conflict management  skills was initi- 
ated by many agencies, particularly the Army Corps of  Engineers, which  in 
1983 began a five-day conflict management  training course for middle- and 
senior-level employees. 

• In 1985, the  Dept .  of  Heal th  and H u m a n  Services began  t es t ing  ADR 
approaches,  following a reorganization that consolidated all employment -  
related dispute resolution functions. By 1988, an ad hoc commit tee  of  federal 
agency representatives reported that at least 25 agencies were  experiment-  
ing with approaches to preventing disputes as well as alternatives for han- 
dling persolmel and employment  discrimination problems. 

• The first federal program that used ADR in formal enforcement actions was 
established by the Environmental  Protect ion Agency. The Agency began  
intensive training for enforcement officials in 1983 and exper imented  with  
media t ion  for a n u m b e r  of  years  before  issuing the g o v e r n m e n t ' s  first 
Agency-wide ADR Guidance Document  in 1987. 
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ACUS R e c o m m e n d a t i o n s  a n d  Congres s iona l  Ac t ion  
Throughout  the 1980s, the Administrative Conference  of the United States 
(ACUS) undertook research, sponsored conferences,  published materials, and 
issued a series of  recommendations aimed at increasing understanding and pro- 
mot ing the use of  dispute resolut ion al ternat ives among  federal  agencies.  7 
Focusing first on federal regulatory functions, ACUS in 1982, and again in 1985, 
issued recommendations encouraging agencies to use negotiated rulemaking. In 
1986, ACUS formally recommended  that federal agencies adopt "simplified meth- 
ods" of  ADR for resolving certain types of  disputes as an alternative to adminis- 
trative proceedings and litigation. It urged Congress to authorize agency use of  
arbitration, and remove roadblocks to the use of  mediation and other ADR settle- 
ment  techniques. Other ACUS recommendat ions  during the 1980s addressed 
such issues as: criteria for the appropr ia te  use of  ADR; criteria for judicial 
review; the selection and hiring of "neutrals" to assist parties in disputes; and 
confidentiality. In addition, ACUS reports elaborated on the best ways of apply- 
ing ADR techniques to government  contract  disputes, tort  claims, Superfund 
cleanups, and debt collection. 

Drawing on ACUS' recommendations,  Sen. Grassley, in a bill co-sponsored 
by Sen. Dennis DeConcini (D-Arizona), proposed legislation in 1988 that encour- 
aged federal agency use of  ADR. Although hearings were  held in both the Senate 
and the House of Representatives, no Congressional action was taken. While rep- 
resentatives of  EPA and Federal Mediation and Conciliation Service testified in 
support of ADR, the Bush Administration did not take a formal position oil the 
proposal. Some U.S. Justice Department  representatives urged caution concern- 
ing subjecting the government to binding arbitration and worried that the legis- 
lation, though well intended, might itself encourage additional litigation. 

At the hearings, ACUS Chairman Marshall J. Breger responded to these and 
other criticisms, including charges that agency use of  ADR might sacrifice fair- 
ness and justice; divert attention from underlying structural problems; be  inap- 
propriate for whole categories of  cases; and end up costing more than it was 
worth. In his testimony, Breger stressed the voluntary nature of  ADR and the 
need lbr guidelines to he lp  agencies distinguish those cases in which  ADR 
should not be used. He referenced the substantial positive experience with ADR 
already taking place in the private sector and state government.  He also argued 
that conventional adjudicatory "justice" is often illusory because parties w h o  
cannot afford it shnply leave differences unresolved. 

The following year, in 1989, Grassley submitted a revised version of the leg- 
islation in the Senate. A companion bill was introduced in the House by Rep. 
Dan Glickman (D-Kansas) and Rep. Don Pease (D-Ohio), Both the Senate and 
House versions of  the legislation incorporated new language reflecting at tempts 
to meet  some of the concerns of  opponents.  For example, responding to a point 
made by a well-knowm law professoL Walter Gellhorn, in the Senate hearings the 
prior year, the description of  a neutral was changed from "an individual wi th  
demonstrated competence" and "professionally qualified in the field of  dispute 
resolution" to someone "acceptable to the parties" Language was also added to 
clarify that judicial review of  agency decisions to use ADR would generally not  
be permitted. In addition, the provision on COllt]dentiality was modified to bal- 
ance the interests of  protect ing private communicat ions  be tween  parties and 
the neutral and tile openness required for public accountability. The search for 

62 Susskind, Babbitt and  Segal When ADR Becomes the Law 



ways to balance these compet ing considerations continued as the bill progressed 
through the legislative process. 

The House bill differed from the Senate version in several key respects. It 
included a five-year "sunset" provision; removed special fimding for ACUS; and 
deleted authorization for agencies to fund participation by parties in ADR pro- 
ceedings? These language changes were  made in the House bill in response to a 
variety of  concerns which otherwise might have delayed consideration of  the 
legislation. 

Important new suppot~t ~br the Administrative Dispute Resolution Act was 
presented at Senate hearings in September 1989. The American Bar Association 
(ABA), represented by Washington, D.C. attorney, mediator, and law professor 
Philip Hartel, testified that the ABA had made passage of the bill a top legislative 
priority. Despite strong support  for the bill from the ABA and federal agencies 
such as the Environmental Protection Agency, the Justice Depar tment ,  while  
indicating general support  for increased use of  consensual dispute resolution, 
argued that agency involvement in binding arbitration raised practical and con- 
stitutional concerns. Then-Assistant Attorney General William Barr asserted that 
delegating certain policy-related decisions to private parties acting as arbitrators 
raised serious constitutional problems. ACUS joined the American Bar Associa- 
tion ha challenging this view ~LS overly restrictive. 

By the time the House held its hearings on the legislation several months  
later, these issues had been resolved by amendments  negotiated by  the Depart- 
ment of Justice, the ABA, and ACUS. The major language change gave federal 
agency heads the power  to vacate arbitration awards during a 30-day review 
period? Concerns that this provision might be unfair to participating parties 
(and might even discourage parties from choosing arbitration) p roduced  a far- 
ther compromise  requiring payment  of arbitration-related attorney fees, in most  
cases, when  an award is vacated by an agency head. With this significant barrier 
to enactment removed and other changes made to alleviate qualms about  plac- 
ing excessive settlement authority in the hands of agency personnel  (as well as 
modifications to address potential collusion in government  contract  disputes), 
the House Judiciary Committee reported favorably on the bill. 

The legislation subsequently passed both the House and Senate by voice 
vote, with the House concurr ing with amendments  added during the Senate 
debate. These narrowed the protect ion granted to communicat ions  be tween  
parties and neutrals w h o  are federal employees,  clarifying that no exempt ion  
from the Freedom of Information Act was being created? ° Exemptions were  also 
added for disputes involving federal pe rsonne l  appeals  over  pay, insurance,  
retirement, and discrimination, because of concern that this would exacerbate 
an already confusing maze of routes available to resolve these types of  issues." 

¥¢~ith these many" refinements, the Administrative Dispute Resolution Act 
was then given a five-year life by  Congress. On the eve of final passage in the 
Senate, Sen. Grassley expressed confidence that "informed Congressional over- 
sight will prove the worth  of  ADR well beyond the sunset date" and that during 
this period ADR procedures, including arbitration, "will become a staple of  the 
administrative process." 
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B a r r i e r s  t o  I m p l e m e n t a t i o n  

Since passage of the Act in late 1990, various agencies have worked to imple  
ment the law in a varie D, of ways, some of which are particularly creative. Some 
officials have also encotmtered several common barriers, including skepticism; 
organizational disincentives; budget limitations; and difficulty in demonstrating 
s u c c e s s .  

Overcoming Skepticism 
Introducing a new behavior or new routines into any organization is rarely easy, 
especially when established methods are deeply entrenched ha an organization's 
culture. In fact, new ideas from any external source are generally greeted with 
skepticism. 

With the Administrative Dispute Resolution Act, the most common form of 
skepticism has been expressed as: "It's fine for sonmone else, but it will never 
work for us." Another version of the same sentiment is, "I see that the n e w  
approach (such as ADR) has been successful at Agency X, but our circumstances 
are different, and their success doesn't  prove anything about what  will work 
here." 

Initial skepticism toward ADR has been a common reaction in almost every 
organization where managers and attorneys have had no personal first-hand 
experience with it. Underlying this skepticism are understandable doubts about 
ulffamJliar, and therefore risky, procedures. 

Many fear that ADR will remove control over the outcome of  a dispute 
from the disputants themselves, bringing in an outside party who will force the 
disputants to accept terms that they fred undesirable. Because they have never 
participated in an ADR process, they prefer to use procedures they know, even 
if the results are not fully satisfactory. This can extend to using litigation, where 
control  over the ou tcome is certainly lost, because it is a known,  familiar 
process. 

Skeptics are also concerned that ADR will eventually be required (rather 
thata being voluntary), or that it will be prescribed as a panacea for all disputes. 
For some, this raises the question of  whether "compromise" outcomes (as ADR 
results are often misperceived) are in the best interests of federal agencies. Some 
of those concerned about these issues may feel that ADR should be resisted now 
in order to prevent ffs being imposed later in adjudicatory decision making, in 
circumstances where it would be inappropriate. 

Agencies are addressing these concerns in a variety of ways. The most fre- 
quent approach thus far has been to organize t~-aining programs to increase the 
number of officials who tmderstand what ~M)R is, and how it can be used effec- 
tively to help them meet their agency's objectives. In the Department of  Health 
and Human Services, for example, executives, managers, and attorneys are all 
offered introductory training to explain ADR, illustrate its benefits, and provide 
information on where to go for further assistance. These are presented as brief 
modules (typically one and one-half hours long) in existing executive training 
courses and are taught by the agency's designated dispute resolution specialist 
and others in the department who have ADR experience. More in-depth training 
is provided for personnel involved ha pro~vma areas which have been identified 
as focal points for dispute resolution. At this more advanced level, outside train- 
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ers are sometinms brought in, or employees are sent to external training pro- 
grams. 

At EPA, management staff are provided tl:aining in how ADR fits with their 
responsibilities. M1 enforcement staff are given intensive training on effective 
use of ADR with a focus on detailed case analyses. At the Federal Deposit Insur- 
ance Corp. ~DIC), three types of training are provided. The first is a one and 
one-haft hour introductory session to explain to managers, lawyers, and credit 
specialists what ADR is and what it can do. The second is a three-hour, in-depth 
survey targeted at potential users of ADR within the FDIC. The third provides 
skills training in negotiation and mediation to perso~mel more likely" to act as 
neutrals in ADR proceedings. 

A second approach being employed to introduce ADR and demonstrate its 
effectiveness is creating pilot programs either in a limited geographic region or 
addressing a distinct type of case. These pilot programs can give those with no 
ADR experience an opportunity for hands-on exposure to dispute resolution 
processes and demonstrate how ADR can be effective in a given agency context. 
Pilot projects can be designed to handle disputes where "failure" will not perma- 
nently damage opportunities for more extensive ADR application. 

For example, the Environmental Protection Agency (EPA) - -  an agency 
which used ADR processes extensively well before passage of the Administrative 
Dispute Resolution Act - -  initiated its regulatory negotiation program on a small 
scale, with carefully chosen cases, in order to build support both within the 
Agency and the broader public. This program has been consistently successful, 
bringing together "stakeholding" groups to draft regulations in more than a 
dozen different instances rather than waiting for proposed agency regulations to 
be challenged in court before they can go into effect. '2 EPA has also initiated 
other pilot programs for site specific disputes, partly in response to requests 
from agency staff at the regional level. Among the most notable of such efforts is 
a 1990 project to use mediation in the settlement of Superfund legal actions. 
This successful pilot led to a dramatic increase ha the use of ADR in EPA enforce- 
ment. 

Currently, the Federal Communications Commission O~CC) is conducting a 
pilot project to handle complaints involving common carriers. The FCC chose 
this particular context because of the increasing number of these complaints 
and the fact that the vast majority of these cases would likely not involve signifi- 
cant policy issues. .3 

The Department of Labor recently completed a six-month regional pilot 
effort, mediating enforcement disputes involving alleged violations of  federal 
laws dealing with workplace safety, pension benefits, and hourly wage require- 
ments, among other statutes. Originally designed to exclude "willlkfl violations" 
of regulations, the project was modified after a few months to include such 
cases as well. Managers whose disputes were targeted for ADR in the pilot pro- 
gram received an introduction and orientation to ADR. This effort, as well as the 
training and utilization of experienced Labor Department managers as media- 
tors, has been credited with building internal support for ADR in thc agency. 

A third approach to establishing the credibility of ADR is to share success 
stories throughout an agency, recognizing those who have "risked" experimenta- 
tion with a new process and used ADR, explaining in detail how the processes 
were chosen, how they were applied, and what  the results were. The Army 
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Corps of Engineers, for example, has produced an extensive set of case studies 
that not only provide specific information about the dispute resolution efforts in 
which ADR techniques were tried, but also provide evaluations of the outcome 
as perceived by each of the participating parties. ~' These studies have been cir- 
culated widely throughout the Corps (and to many other federal agencies as 
well). Health and Human Services has begun publishing an internal newsletter 
to spread the word about successful uses of ADR. Since 1989, EPA has published 
a biannual status report on the use of ADR in enforcement cases, organized con- 
ferences to report on the agency's ADR experience, and provided advice to 
other agencies that wanted to learn more about regulatory negotiation, settle- 
merit practices, and ways of making ADR advantageous to all parties. 

Training programs operated independently of agency pilot projects seem to 
be the least successful method of overcoming skepticism. In our view, public 
officials need to see for themselves, in their own agency or program area, that 
ADR techniques can produce better results than are achieved through litigation 
or traditional administrative hearings. Reading other agencies' case studies can 
certainly be helpful, but officials who  are unfamiliar with ADR may not see 
immediate applicability to their work. For this reason, we believe that coupling 
training with pilot programs is likely to be the most successful approach. Ideally, 
using all three approaches described here should win support for ADR in most 
agencies. Attitudes, however, will not change overnight. The Army Corps of 
Engineers and EPA have been using ADR for many years, instituted training, run 
pilots, and aggressively publicized their ADR successes. Yet many agency man- 
agers remain reluctant to use ADR. 

Dealing With Organizational D i s i n c e n t i v e s  
Many federal agency officials, already stretched by budget cuts in recent years, 
have little or no time or money  to devote to new programs. Some perceive 
implementing ADR as an additional responsibility not required by their current 
job description and one which offers little immediate reward. Indeed, attempt- 
hag to use ADR and "failing" could lead to a poor  performance evaluation, a risk 
there is no incentive to take. 

In some agencies, if a manager refers a dispute to an adjudicatory process, 
the staff tune and direct costs of agency participation in resolving the dispute are 
paid from the General Counsel's budget. If the manager chooses to use a dispute 
resolution process, however, the manager's program budget is charged. The 
managerial incentive to shift the cost of  resolution - -  albeit adversarial - -  to the 
General Counsel's office, rather than to pay for an ADR process from one's own 
program budget, is considerable. 

Organizational factors can also discourage an immediate embrace of ADR. 
In some agencies, "winning" against the agency's "adversaries" is highly valued: 
It proves that the agency was "right." In these circumstances, using ADR can be 
seen as a reflection of weakness or non-aggressive enforcement. 

One way that agencies have dealt with these constraints is by providing 
clear leadership from the top - -  including the senior management team - -  in 
the process of developing ADR policy statements and designing pilot tests. At 
the Departxnent of Labor, for instance, the ADR Steering Committee is chaired 
by the deputy assistant secretary for policy, who  also was named the Depart- 
ment's dispute resolution specialist. Other senior officials (solicitor, inspector 
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general, assistant secretary for administration and management) serve as mem- 
bers of the committee. This approach distinguishes ADR implementation from a 
myriad of initiatives, makes it a priority, and signals the direct involvement and 
commitment of top key officials. This type of personal involvement at the mp  
sends a strong message in any organization. At EPA, the Administrator issued 
ADR Guidance Documents under his name and, following passage of the Admin- 
istrative Dispute Resolution Act, appointed the most senior enforcement officials 
to oversee its implementation. 

Agencies may also create institutional incentives for implementing ADR 
processes. For example, government-wide regulations promulgated in April of 
1992 by the Equal Employment Opportunities Commission (EEOC) encourage 
agencies to develop internal procedures for resolving employment discrimina- 
tion claims brought by job applicants or employees. These regulations extend by 
60 days the period of time for pre-complaint resolution of a matter, when  an 
agency has an established dispute resolution procedure and the employee or 
applicant chooses to use it. This incentive for agencies to develop voluntary set- 
tlement mechanisms m and thereby resolve employment discrimination claims 
before a formal complaint is Filed - -  has generated considerable attention, mak- 
hag equal employment opportunity one of the most active areas for considering 
ADR initiatives. 

R is also possible to create incentives on a case-by-case basis. At the Defense 
Logistics Agency, for example, stated policy requires that anyone deciding n o t  to 

use ADR must review that decision with someone one step above them in the 
chain of command. This is not meant to be punitive, but rather to support the need 
for evaluation of dispute resolution options with ADR firmly in mind. Yet another 
example is the EPA's modification of the way it allocates regional resources to give 
managers, in some cases, the same credit for using ADR as they receive for filing a 
legal action. 

Coping With Limited Budgets 
As noted earlier, the Administrative Dispute Resolution Act does not provide any 
authorization of funds to cover the cost of ADR programs in federal agencies. 
Most agency dispute resolution specialists have been given their ADR responsi- 
bilities as an "add-on" to other pre-existing job responsibilities. Ftmds to pay for 
new training programs or services associated with the Administrative Dispute 
Resolution Act must be found within existing budgets. The challenge, therefore, 
is to fred the personnel and money in the face of shrinking financial resources. 
One response has been to use existing training budgets for the design and imple- 
mentation of ADR training programs. Health and Human Service, the Environ- 
mental Protection Agency, the FDIC, and the Air Force, for example, have all 
managed to mount training programs without new budget allocations. 

One of the reasons EPA has been extremely successful in promoting the 
effective use of ADR is that agency funds have been set aside for this purpose. 
Under the Superfund Program, EPA headquarters has a designated budget for 
ADR training, ,M)R case consultation, and payment of mediator fees in regional 
enforcement cases. Thus, middle managers do not have to use their operating 
budgets to ensure that ADR is used in appropriate situations. 

Another approach has been to use existing agency staff as much as possible 
to provide actual mediation services. The General Services Administration, for 
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example, has used the existing Board of Contr~act Appeals for settlement confer~ 
ences and mini-trials. In Health and Human Services, personnel who  have previ- 
ously received outside mediation training and have experience as mediators in 
the Washington, D.C. Superior Court have become the core of the mediation ser- 
vice within the department. In the large agencies, such as Health and Human 
Services, one view is that agency staff who  work in a different part  of that 
agency can be regarded as sufficiently neutral by parties in a dispute with the 
agency to be accepted as a mediator. 

Another  view is expressed by the dispute resolution specialist at the 
Defense Logistics Agency, who said: "Government people have a low comfort 
level with outsiders as neutrals. ''15 Thus, the agency is considering compiling a 
list of "reservists" to serve as "third parties;' Presumably, these people will have 
mediation experience and wilt be conversant with the ctflture of the military as 
well, making "insiders" feel more comtortable with the process while avoiding 
additional costs. 

The Department of Labor's regional pilot effort in ADR similarly utilized in- 
house mediators. The agency selected twelve experienced managers from ten 
different program areas. They received training in a week-long session presented 
by FMCS. The FMCS trainers also served as mentors during the program, co- 
mediating at least once with each DOL mediator. These agency mediators were 
assigned cases outside their own program areas, and thus were not  experts in 
the subject area of the disputes they mediated. While reducing the costs of  neu- 
tral services, this did not eliminate the costs entirely, since the mediators did 
incur expenses for traveling in the six-state region, in addition to the costs 
incurred for training and start-up. The agency assessed a portion of  the pilot 
project 's cost to each program area that participated. '6 While this approach  
avoids the need to appropriate special funds for the project, it may also create 
new problems: At a time when  success requires overcoming skepticism and 
other forms of resistance, the assessment of pilot project cost "shares" could 
lead to resentment toward the experiment and ADR in general. 

Agencies involved in disputes with private companies or other outside par- 
ties have found that, in some instances, internal neutrals may not be acceptable 
to outside parties. Entities such as the Federal Deposit Insurance Corp. (FDIC), 
which deal with many outside disputes, have developed an experienced-based 
roster of  qualified outside neutrals from which the parties select. The parties 
themselves have the final say over who  their mediator will be, and they share 
the costs equally. The Environmental Protection Agency similarly uses outside 
neutrals for its negotiated rulemaking and entbrcement ADR programs. Indeed, 
since before passage of the Act, EPA provided and paid for the neutral services of 
more  than two  d o z e n  i n d e p e n d e n t  sen io r  med ia to r s  t h r o u g h  a s imple  
"umbrella" contract. Although the Agency designates a carefully selected pool of 
mediators from which to choose under this contract (awarded after competitive 
bidding), parties participating in the process can reject the agency's choice of 
neutrals and retain someone else. 

Demonstrating Success 
Because of these many challenges to the successful implementation of AI)R at 
the federal level, it is important that the usefulness of new ADR programs or ser- 
vices be demonstrated. Unfortunately, no commonly accepted or validated evalu- 
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ation instrument or method exists in the dispute resolution field, inside or out- 
side the federal government.  Thus, each agency must "start from scratch" in 
designing evaluation methods to report  the results of its ADR efforts. 

In the Department  of Health and Human Services, evaluation is accom- 
plished primarily through verbal feedback from the ADR liaisons in each part  of 
the agency. Participants in internal  media t ion  sessions are somet imes  inter- 
viewed to determine their satisfaction with the process. At this point,  no formal 
evaluation system is being used, although a more systematic approach is under  
discussion. 

At the Defense Logistics Agency, ADR is considered successful if set t lement 
is achieved before a complaint  becomes a claim. Thus, one thing to measure is 
whe the r  the number  of cases coming  before  the agency 's  appeals  boa rd  is 
decreasing. And, of  the cases set t led before coming  to the board,  it will  be 
important to know ff the non-agency parties are satisfied with how such cases 
are handled. Another measure that the agency is considering tracking is the t ime 
it takes for similar cases to be resolved, both with and without  ADR. To date, no 
data have been compiled on changes in the number  of Board appeals, the time it 
takes to resolve cases, or levels of satisfaction with negotiated settlements. 

EPA has commissioned detailed evaluations of one of its regional pilot  pro- 
grams and routinely compiles information on all mediations. It has also funded a 
comparative analysis of five "paired" cases - -  similar situations in which  media- 
tion was used in one half and not in the o ther  half. These studies reviewing 
hours and days spent reaching resolution (as well as travel and other  costs) may" 
well provide evidence of the relative efficiency and economy of mediation. 

At the FDIC, an at tempt is being made to evaluate satisfaction levels. At the 
conclusion of all mediation efforts, the disputing parties are asked to comple te  
an evaluation form which  asks for feedback on satisfaction with: notif icat ion 
about the ADR option; selection of neutrals; fit.st contact  with the mediator; fol- 
low-up contacts; administrative arrangements; and the results of the mediation. 
It concludes by asking if the disputants would use the particular mediator  again, 
and if they would use mediation again in future disputes. In addition, FDIC has 
done extensive quantitative analysis of  estimated legal fees and expenses  saved, 
liability avoided, and amounts recovered through the use of ADR (see Costan- 
tino, 1992). 

The Dcpartment of Labor has evaluated its regional ADR pilot efforts in sev- 
eral ways. While the project  was underway; a roundtaMe was organized with  
participating agency attorneys. An eflort was made to estimate the likely out- 
comes if cases had not settled. Participants have generally" repor ted  that the costs 
of settling were a fraction of what  would have been  required had the cases been  
litigated. At the complet ion of each mediation, all par t ic ipants  were  asked to 
complete  questiormaires. In addition, each agency part icipant was in terviewed 
by telephone, as were many outside counsel. 

Recommendat ions  
Based on a review of agency efforts to implement  the Administrative Dispute 
Resolution Act to date - -  and, as we have noted in this article, there has been  a 
considerable amount of exemplary  practice - -  and our own inv lo vement  wi th  
more than a dozen federal agencies, we offer five recommendat ions  for agencies 
to consider as they work to make the new law effective. 
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1. Increase information dissemination (particularly results o f  p i lo t  projects) 
within and  among agencies. 

Some agencies are currently publishing internal newsletters, circulating 
case studies, and converting informational meetings to disseminate information 
about projects that have been successful. These worthwhile activities should 
become even more widespread than at present. It is difficult to adopt  new 
behavior, especially when the consequences of taking a risk and failing are not 
entirely clear. Both managers and attorneys within federal agencies need to 
know what others have done, what has worked, and most importantly, which 
factors in each situation have made the difference between success and failure in 
the eyes of the parties. Case studies need, therefore, to be not simply descrip- 
tive, but also to provide an analysis of why a particular approach produced the 
results it did. 

The Army Corps of Engineers has developed a useful format for such docu- 
mentation. It provides for the exploration of key variables that contribute to (or 
sometimes detract from) the success of ADR efforts. 

The Administrative Conference (ACUS) is well situated to facilitate such 
information exchange and encourage agencies to document their pilot projects 
and other applications of ADR in a consistent fashion. ACUS has begtm this task 
by conducting informational roundtables for federal staff members on a variety 
of ADR processes as well as on issues such as the selection of neutrals, dispute 
systems analysis and design, and evaluation. 17 It has also formed several inter- 
agency work groups on: (1) development of ADR-related training education and 
outreach; (2) provision of systems design assistance; (3) sharing of ADR-related 
data and materials among agencies; and (4) sharing and contracting for neutrals. 
This is an excellent beginning. ACUS should continue this aggressive approach 
in seeking out innovations that should be publicized, and helping agencies work 
cooperatively to implement ADR initiatives. 

2. Evaluate the viability o f  'gnside" neutrals," stay open to the possibility o f  
increasing the use o f  outside neutrals. 

Establishing the neutrality of mediators is essential both to having parties 
agree to a dispute resolution process in the first place, and the success or failure 
of the process. The use of agency staff as neutrals is problematic in cases where 
the proposed neutral smwes in the particular agency unit (or branch) that is a 
party to the dispute. Staff" from other programs or geographic areas, other units 
within a large secretariat (such as HHS), or even from other federal agencies, 
however, may be acceptable to all the parties. 

Who is seen as neutral and who  is not will be different for different agen- 
cies, depending on the size, the program, and the nature of the relationship with 
the disputing parties. When neutrals need to be selected from among  non- 
governmental providers, federal agencies need a meaningffll mechanism for find- 
ing the appropriate dispute resolution professionals. 

What is needed is a mechanism for providing agencies with outside neu- 
trals who are experienced, knowledgeable about agency procedure, and afford- 
able. These neutrals can be found throughout  the country. The Society for 
Professionals in Dispute Resolution (SPIDR), for example, has hundreds of  quali- 
fied members across the United States. 
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Some agencies have begun assembling rosters of neutrals. Ultimately, how- 
ever, the acceptability of both agency and non-agency neutrals will only be 
gained through a reputation for success over time. Credibility will reside not in 
the organization that produces the list (e.g., ACUS), but in the individuals listed. 
It is in the interest of ACUS and others producing such lists, therefore, to empha- 
size not only the experience but also references and reviews by previous clients. 
Even more effective would be a competency review, perhaps conducted region- 
ally, in which all mediators would have to demonstrate their skill in order to be 
put on a federal roster. Such a process is used in choosing neutrals for several 
court-annexed mediation programs. TM 

A further step would be to make the "matching" of neutrals with agencies 
and disputes more efficient. Computer-based listings of neutrals are needed at 
the regional as well as national level to facilitate this. Again, this is true for list- 
ings of agency as well as non-agency neutrals. Clients, however, must retain the 
right to choose the person or team with w h o m  they will work. They must, 
therefore, be presented with choices, as well as with sufficient background 
materials and perhaps a checklist for evaluating potential neutrals. 

Cost is the final element in the equation. Guidelines are needed for the 
reimbursement of neutrals. Ideally, all parties to a dispute should pay part of  the 
cost of neutral services. In the case of a party's inability to pay, some other  
means of cost sharing or subsidy must be devised. 

3. Change the culture o f  federal  agencies, so that good settlements are va lued  
over winning  or "being right." 

One factor motivating some lawyers to come to work for some federal 
agencies is the opportunity to gain litigation experience. In these instances, gov- 
ernment counsel may be personally motivated to try; rather than settle, various 
administrative or court cases. Additionally, in some agencies, aggressive litigators 
are rewarded with promotions and other accolades. Settling a case through less 
flashy, less costly ADR processes can appear pale by comparison. Of course, cer- 
tain cases are important to bring through traditional adjudication, especially 
when precedent and rights are at stake. Yet among the thousands of cases which 
clog the system, many of which could be candidates for ADR, comparatively few 
present constitutional or policy-setting issues. In order for ADR to take root, fed- 
eral General Counsels' offices need to provide rewards and incentives for cases 
settled rather than cases won in court. Such a retooling of legal departments has 
already begun in the private sectorJ 9 A similar overhaul needs to be accom- 
plished at the federal level. 

We encourage designation of specific portions of litigation budgets in fed- 
eral agencies to support ADR programs and processes. As long as managers must 
choose between paying for &DR out of their own budgets, or getting the Gen- 
eral Counsel's office (or the Department of Justice) to pay for litigation, there 
will be financial disincentives to select ADR. Rather than a line item in a man- 
ager's budget, &DR processes could be paid for out of litigation savings. Each 
year's savings could be used to fund training, pilot projects, and information 
exchange. Because &DR provides an alternative to potentially expensive litiga- 
tion, it could be funded through savings generated by preventing or shortening 
legal proceedings. 

Negotiation Journal January t993 71 



4. Commit to systematic evaluation o f  all AOR efforts. 

No existing evaluation instruments have yet been developed that ade- 
quately capture the costs or benefits of ADR, either qualitatively or quantita- 
tively. ACUS could take the lead in working w-ith agencies to develop such 
instnmaents. 

While different agencies may define success in different ways, it would also 
be useful to be able to compare results across agencies. Careful consideration 
needs to be given to deciding which  data can be compared  appropriately. 
Benchmarking and comparing the percentage decrease in the number  of  cases 
litigated over time would be useful, provided decreases could be attributed 
directly to ADR. The kind of instrument that will be usefffl in a given agency will 
depend on the array of disputes being handled and the goals that each agency 
wants to set for itself in terms of ADR effectiveness. A source such as ACUS 
could be helpful in working with agencies to set realistic, measurable goals, and 
then in designing evaluation tools consistent with the agency ADR policies that 
are formally adopted. Although there are considerable differences among agen- 
cies, there are similarities between certain classes of disputes, and ACUS could 
help to streamline evaluation efforts by identifying those similarities and sharing 
results across agencies. 

5. Encourage the use of  dispute systems analysis and design. 

Given the many challenges to the introduction of ADR into an organization, 
it is important for agencies to focus carefttUy on how best to utilize alternative 
methods for resolving disputes in their context. Dispute systems analysis and 
design should be emphasized, and significant progress is already being made in 
this regard. 2° The most important element of such an analysis is a comprehensive 
audit of disputes and dispute handling. This involves: identifying the kinds of dis- 
putes that the agency finds itself in, both internally and with external parties; 
establishing a baseline that describes the ways ha which disputes are currently 
being handled; eliciting the views of insiders on the effectiveness of the current 
system; and uncovering organizational obstacles to using new dispute resolution 
methods. With this information in hand, as well as a firm understanding of  
agency culture and mission, it is more likely that subsequent efforts to formulate 
an ADR policy, build support for pilot projects, target ADR training, and alter 
incentives appropriately will be effective. 

Who should be selected to undertake an agency's dispute audit? In our  
view, it should be someone with enough distance from the agency to be truly 
impartial, but  also someone  w h o s e  judgment  and exper i ence  are widely  
respected by insiders. The auditor must be willing and able to work with insid- 
ers to gather the information needed; an analysis of written documents is not 
sufficient. The auditor must be trusted sufficiently by the staff to obtain the 
insiders' true reflections on what is and is not working. As in mediation, this 
trust may have to be built over time, as the neutrality of the auditor is demon- 
strated to the staff. ACUS has prepared a roster of dispute system auditors whose  
experience and statt~e provide a good starting point. 

Designing a response to the particular needs of an agency can also be a 
very effective device for overcoming barriers to implementation. While there are 
principles that translate into approaches to resolving any organization's disputes, 
it is also true that the political and cultural elements of each organization are 
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unique. Officials may be tmderstandably reluctant to embrace what could be a 
passing lad, especially when they are asked to take on additional job responsibili- 
ties with no additional financial support, g rhen  they can participate in designing 
something they can be sure wilt respond to their specific needs, they are much 
more likely to give proposed reforms or new procedures a fair opportunit-y to 
succeed. 

C o n c l u s i o n  
With the passage of the Administrative Dispute Resolution Act, the stage was set 
for innovation and change in federal agencies. Now, part way into the five-year 
life of the Act, a new administration has the potential to encourage even wider 
use of ADR at the federal level, providing still more examples from which to 
develop a clearer sense of best practice. Additional funds, both for ACUS and 
individual agencies, are vital to providing the level of experimentation, innova- 
tion, and documentation needed to ensure success. 
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of DOL; Sheldon Guttman of FCC; Charles Pou of ACUS; Jeff Domber of GSA; and Diane Lift of 
DOT. 

1. A third law passed by the U.S. Congress during the same session encouraged the use of 
ADR in the federal courts (i.e., Title I of the Judicial Improvement Act, Public Law 1014550). A 
technical amendment to the Administrative Dispute Resolution Act in 1992 clarified that the range 
of disputes to which the Act applies includes those between private parties that are adjudicated 
before a federal agency. 

2. Negotiated rulemaking typically involves an effort to bring together the public and private 
agencies and organizations who are "primary stakeholders" in the drafting of regulations pursuant  
to Congressional adoption of a law. The responsible agency, with the help of a highly qualified 
neutral "convener," contacts all the identifiable interests to assess their willingness to participate 
in a consensus-building effort. In addition, notice of intent to use negotiated rulemaking is pub- 
lished in the Federal Register. If the conflict assessment is positive, the agency employs a facilita- 
tor to organize an initial meeting at which  groundrules are approved and a work  schedule and 
budget are adopted. 

More than two dozen such efforts over the past few years have successfully produced pro- 
posed regulations that the participants were  writing to support  and that others, w h o  did not  par- 
ticipate directly, were willing to accept without  legal challenge. In many of these instances, more  
than three dozen groups  and individuals have participated actively in helping the agencies 
involved draft proposed regulations. For more on the theory and practice of negotiated rutemak- 
ing, see Susskind and McMahon (1985) and Pritzker and Dalton (1990: 431-833). 

3. For an overview of these efforts, see Goldberg, Sander, and Rogers (1992). 
4. See Grasstey and Pou (1992: t0, 13) 
5. The Agricultural Credit Act (P.L. 100-233) requires the Farmers Hom.e Administration of 

the Department of Agriculture to offer mediation prior to foreclosing on delinquent farm loans. 
The Financial Institutions Reform, Recovery, and Enforcement Act (P.L 101-73) requires the FDIC 
to establish appropriate ADR processes for resolving claims between creditors and insolvent sav- 
ings and loan associations, Title III of the Civil Rights Act of 1991 (P.L. 102-166) includes a volun- 
tary mediation step for a Senate employee alleging discrimination in personnel actions. 

6. See Perritt (1986) and Pritzker and Dalton (1990). 
7. The Administrative Conference of the United States was established by Congress as an 

independent agency of the federal government in 1964. The Administrative Conference's mandate 
is to promote improvements in the efficiency, adequacy, and fairness of procedures by which  fed- 
eral agencies conduct their business. 
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8. A similar provision authorizing funding, included in the  compan ion  proposed  Negotiated 
Rulemaking Act, was enacted into taw for regulatory negotiations. 

9. Proponents  of  the bill v iew see benefits f rom this revision, quite apart f rom resolving con- 
stitutional conce,uas: Making arbitration binding - -  bu t  wi th  a "safety valve" - -  increases  t he  
appeal of  the  dispute resoMtion opt ion for federal agencies. (Telephone  interview wi th  Philip J. 
Harter, 13 September 1992.) 

10. Sen. Grassley, indicating his  reluctant  accep tance  of  the  Freedom of  Informat ion  Act 
related changes as necessary for passage, expressed  concern  that  the  resulting confidentiality pro- 
tec t ion  was  insuff icient  to p r o m o t e  the  candor  essent ia l  to p r o c e e d i n g s  s u c h  as media t ion .  
A m e n d m e n t  sponsor  Senator Patrick Leahy (D-Vt.) agreed to fur ther  deliberat ion on  this issue 
after the  Act's passage. (36 Congressional Record S 18088, 24 October  1990). 

11. The exempt ion  was added to the  section amending  the  Administrative Procedure  Act. 
Efforts to remove other  categories of  disputes  f rom the legislation's purv iew had been  rebuffed 
during subcommit tee  consideration, wi th  the view prevailing that the  general  guidelines were  suf- 
ficient, and preferable, for determining w h e t h e r  cases  were  suitable for ADR. Coming at the  last 
minute,  this particular proposed  exempt ion  had to be  accepted.  

Despite the  amendment ,  s ince personnel  disputes  were  not  eliminated from the general  man- 
date section of the Act, agency policy s ta tements  and implementa t ion  activities have given consid- 
erable attention to employment-related disputes. 

12. For a discussion of the  issues surrounding litigation of a negotiated role, see  Wald (1985), 
Hatter (1986), and Sander (1991). The latter reference is an edited collection of work  presen ted  at 
an April, 1991 Harvard Law School conference  on ADR in federal and state courts, at wh ich  Judge  
Wald appeared to change the  views she expressed  in the  earlier article. 

13. Interview with Sheldon Gut tmann,  ADR designee,  Federal Communica t ions  Commission,  
April, 1992. 

14. The Institute for Water  Resources  (IWR) of the  Army Corps of Engineers pub l i shed  a 
series of  detailed ADR case studies in 1989 (IWR Case Study 89-ADR-CS-1-5). 

15. Interview with David Drabkin, Defense Logistics Agency, 9 September  1992. 
16. Telephone interview wi th  Jim Jones,  policy analyst and ADR coordinator, U.S. Dept. of  

Labor, 19 November  1992. 
17. A sampling of current  activity in this area includes an upcoming  (February 1993) ACUS 

Roundtable on dispute systems design and last year 's  well-attended conference  on  "Implement ing  
the ADR Act: A Collaborative Effort," sponsored  by SPtDR. 

18. In Massachusetts,  the  State Office of  Mediation and the  state 's  court  sys tem are us ing tests  
involving mediation simulations to evaluate the compe tence  of potential providers w h o  want  to 
be on state rosters. 

19. The Center  for Public Resources in New York has encouraged  hundreds  o f  corporat ions  
to adopt its corporate policy s ta tement  on  alternatives to litigation. 

20. For more  on dispute systems design, see Ury, Brett, and Goldberg (1988). 
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